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MOTION and BRIEF TO DISMISS FOR VIOLATION 
OF RELIGIOUS FREEDOM RESTORATION ACT

1.  Defendant is a spiritual individual.

 
2.  Defendant asserts that his use of marijuana is a sincere religious practice.

3.  Defendant asserts a prima facie showing that 1.) the laws against marijuana as applied to him 
substantially burden his 2.) sincere 3.) religious practice and that he therefore qualifies for 
protection under the Religious Freedom Restoration Act.
 
4.  Under the Religious Freedom Restoration Act, the government bears the burden of 
establishing a compelling interest in maintaining the drug laws, that excluding Defendant from 
those laws is a threat to the public health and safety, and that there is no less burdensome 
alternative.
 



 6.  Defendant asserts that his use of cannabis is mandated by his religion, that the First 
Amendment to the Constitution of the United States provides him protection under the Free 
Exercise Clause, and that this case must be dismissed.
 

BRIEF IN SUPPORT OF MOTION

United States law regarding the protection of religious freedom has recently been changed by the 
ruling by the United States Supreme Court in Gonzales v. O Centro Espirita Beneficente Uniao 
do Vegetal, 163 L. Ed. 2d 1017; 2006 U.S. LEXIS 1815; 74 U.S.L.W. 4119 (February 21, 2006) 
(UDV hereafter), which upholds the Religious Freedom Restoration Act of 1993, 42 U.S.C. ? 
2000(b)(b)(2004) (RFRA hereafter) restoring the compelling interest test abandoned by the 
United States Supreme Court in Employment Div., DepÕt of Human Services of Oregon v. Smith, 
494 U.S. 872 (1990) (Smith hereafter) (ruling that religious believers may not obtain exemptions 
to religion-neutral laws of general applicability that infringe on their religious practices).
 
In Smith, the United States Supreme Court avoided consideration of a claim for the
sacramental use of peyote by declining to apply the compelling interest test to the
sacramental use of peyote by members of the Native American Church as it had
previously applied the compelling interest test in Sherbert v. Verner, 374 U.S. 398
(1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972).

In Smith, Justice Scalia wrote:  
 

If the "compelling interest" test is to be applied at all, then, it must be applied 
across the board, to all actions thought to be religiously commanded.  Moreover, 
if “compelling interest" really means what it says (and watering it down here 
would subvert its rigor in the other fields where it is applied), many laws will not 
meet the test.  Any society adopting such a system would be courting anarchy, but 
that danger increases in direct proportion to the society's diversity of religious 
beliefs, and its determination to coerce or suppress none of them.  Precisely 
because "we are a cosmopolitan nation made up of people of almost every  
conceivable religious preference," Braunfeld v. Brown, 366 U.S., at 606, and 
precisely because we value and protect that religious divergence, we cannot afford 
the luxury of deeming presumptively invalid, as applied to the religious objector, 
every regulation of conduct that does not protect an interest of the highest order. 
The rule respondents favor would open the prospect of constitutionally required 
religious exemptions from civic obligations of almost every conceivable kind – 
[... other citations omitted ...] drug laws, see, e. g., Olsen v. Drug Enforcement 
Administration, 279 U. S. App. D. C. 1, 878 F. 2d 1458 (1989) [... other 
citations omitted ...]. The First Amendment's protection of religious liberty does 
not require this. 

 
In response to the ruling in Smith Congress enacted the RFRA. This law provides that 



government action that substantially burdens religious exercise is invalid unless it is 
justified by a compelling government interest and is the least restrictive way to achieve that 
interest. 

Responding to the RFRA, in City of Boerne v. Flores, 521 U.S. 507; 117 S. Ct. 2157; 138 L. Ed. 
2d 624 (1997) (hereinafter Boerne), the Supreme Court ruled that the RFRA, as applied to state 
laws that place incidental burdens on religion, exceeded Congress’ power to interpret state 
protection of fundamental rights. 

In response to Boerne Congress then enacted the Religious Land Use and Institutionalized 
Persons Act of 2000 (hereinafter RLUIPA), Pub. L. 106-274, 42 U.S.C. § 2000cc, et seq., and 
used federal payments to states under the Commerce Clause to force the states to protect 
religious exercise to a greater extent than interpreted by the Supreme Court under the Smith 
decision. 

In 2005 the Supreme Court ruled that the RLUIPA is a valid exercise of congressional power, 
that it does apply to the states, and that federal payments to states do cause a contractual 
obligation on the state to perform to standards set in the Congressional / State contract in 
exchange for federal contributions to state managed programs.  See Cutter v. Wilkinson, 544 U.S. 
709; 125 S. Ct. 2113; 161 L. Ed. 2d 1020 (2005). 

In 2006 the Supreme Court ruled that the RFRA applies to the federal drug laws, invalidating 
them where the government cannot prove a threat to public health and safety caused by the 
religious exercise of a church.  See Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 
126 S. Ct. 1211; 163 L. Ed. 2d 1017 (2006) (hereinafter UDV).  The UDV Church imports, 
receives money for, transports, distributes and uses DMT, a powerful Schedule I hallucinogen. 

The Controlled Substances Act of 1970 gives the Attorney General the power to reschedule a 
controlled substance if that substance does not meet the criteria for the schedule to which it has 
been assigned. 21 U.S.C. § 811(a). The Attorney General has delegated this authority to the 
Administrator of the Drug Enforcement Administration (hereinafter DEA). See 28 C.F.R. § 
0.100(b).  In 1988, the DEA Administrative Law Judge ruled that the danger of consuming 
massive amounts of marijuana was less then the danger of eating 10 raw potatoes or taking a 
bottle of aspirin.  Furthermore, the Federal DEA Administrative Law Judge ruled, “marijuana, in 
its natural form, is one of the safest therapeutically active substances known to man.  In The 
Matter Of Marijuana Rescheduling Petition, DEA Docket 86-22, Sept. 6, 1988, at pages 58-59.  

According to the federal drug law, it is the DEA Administrative Law Judge who determines the 
actual danger caused by medical use of a drug The DEA ruling on threat to public health and 
safety reached by the DEA Administrative Law Judge on the question of threat to public health 
and safety is authoritative as to the religious act of growing marijuana. The findings of the federal 
DEA Administrative Law Judge on the matter of Rescheduling Marijuana for medical use is 
legally controlling.  There is little, if any actual threat to public health and safety caused by 



growing and using the non-toxic plant marijuana.  DEA Judge Frances Young stated that despite 
near universal use amongst all societies prior to US prohibition in 1937, there is no record of a 
single injury or death that has ever been caused by putting marijuana into a human body in over 
5,000 years of recorded history. 

In 2006 the Supreme Court ruled that states have the authority to set the standard for medical 
practice as defined by federal drug statutes. Gonzales v. Oregon, 126 S. Ct. 904; 163 L. Ed. 2d 
748 (2006).  

Eleven states have determined that marijuana has medical use. If medical users can use marijuana 
in public without any threat to public health or safety, religious use of marijuana is entitled to the 
same respect. 

This appears to be a novel legal issue in Michigan.  Defendant was not in public, but was arrested 
while in the sincere practice of his religion in the sanctity of his own home which literally was 
trespassed upon by the Officers.  This court should follow the law and dismiss this case.

Respectfully Submitted,

Matthew R. Abel
Attorney for Defendant

January 8, 2007


