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STATEMENT IN SUPPORT OF ORAL ARGUMENT  

The Government claims that the Defendant-Appellant, Zane G. Leeds, knowingly and 
intentionally manufactured the second largest marijuana "crop" ever discovered in the history of 
the State of Kentucky. Mr. Leeds claims, however, that the Government discovered a growth of 
uncultivated, wild growing, ditchweed hemp and that he had no intent to manufacture these 
plants.  

At trial, the Government was able to obtain Mr. Leeds' conviction through a series of maneuvers 
that denied Mr. Leeds a fair trial, his right to present a defense, and his right of Confrontation of 
witnesses as guaranteed to him by the Fifth and Sixth Amendments to the United States 
Constitution. That is, the Government argued to the jury that the quantity and value of the plants 
discovered showed that Mr. Leeds intended to manufacture them--an argument that is clearly 
improper under the decisional law in this Circuit. Moreover, the Government was allowed to 
present outright hearsay to prove its claims about the quantity of alleged marijuana discovered. 
To make matters worse, the Government withheld from the defense crucial evidence that 
undermined the Government's claims about the quantity of plants discovered and that exposed 
overzealous law enforcement too. On the other hand, the Government prevented the defense 
from presenting evidence demonstrating that the plants were in fact worthless ditchweed hemp.  
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In short, Mr. Leeds' trial was not conducted on a level playing field. While the Government was 
allowed to present its case to the jury, the defense was not. Accordingly, in light of the important 
and compound nature of the issues presented here, defense counsel respectfully submit that oral 
argument will substantially aid the decisional process in this case. 
vi 

STATEMENT OF JURISDICTION  

The Court of Appeals has jurisdiction under 28 U.S.C. § 1291 to hear this direct appeal from a 
final judgment of conviction entered in a criminal case. 

STATEMENT OF ISSUES  

Whether Zane G. Leeds was denied a fair trial, his right of Confrontation, and his right to present 
a  
defense, guaranteed to him by the Fifth and Sixth Amendments to the United States Constitution, 
by a  
combination of errors. And, in particular:  

I. Whether the district court erred when it permitted the Government to introduce evidence 
concerning  
the quantity and marketability of alleged "marijuana" plants found growing on the Leeds farm and, 
further, 
permitted the Government to argue to the jury during closing argument that such evidence proved 
that Mr. Leeds intended to manufacture marijuana.  

II. Whether Mr. Leeds was denied his right of Confrontation when the district court permitted the  
Government to introduce hearsay testimony that purported to establish the quantity of alleged 
"marijuana"  
plants found growing on the Leeds farm.  

III. Whether Mr. Leeds was denied a fair trial when the Government withheld from the defense 
tally  
reports of its hearsay witnesses that refuted the Government's allegations about the quantity of 
“marijuana" plants found growing on the Leeds farm.  

IV. Whether Mr. Leeds was denied his right to present a defense when the district court precluded 
him from  
presenting evidence that the plants were in fact not marketable, and when the court further 
precluded him from presenting evidence that the plants cannot be deemed to be marijuana for 
purposes of the federal drug laws unless they contain tetrahydrocannabinol (THC).  

V. Whether the synergistic effect of the errors suffered by Mr. Leeds requires that he receive a 
new trial. 
1 

STATEMENT OF THE CASE  
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The Defendant-Appellant, Zane G. Leeds, is not a typical drug defendant. He is a fifty-eight year 
old father of five, who has supported his family as a farmer and as a roofer. In the 1970's and, 
again, in the 1980's, Mr. Leeds was a member of his local school boards in Ohio and in Kentucky. 
(Sent. Tr. 2, at 164; JA ___) Mr. Leeds has also been active in his church as a song leader and 
Sunday school teacher. (Id.) Prior to his arrest in this case, he had never been charged or 
convicted of any crime.'  

However, on August 5, 1992, while en route to another location, officers with the Kentucky State 
Police happened to fly their helicopter over a hog farm owned by Mr. Leeds, in Mercer County, 
Kentucky. (Ray, Tr. II, at 205; JA _) While over the farm, Detective Ronnie Ray spotted what he 
believed to be two large fields of marijuana. (Id. at 206; JA ) The plants were growing in the open, 
not hidden from view, and they reached all the way to the yard of the Leeds' farm house. (Id. at 
207; JA _ )  

At the time that the plants were discovered, Mr. Leeds was not living on the farm in Mercer 
County. He and his wife, Carolynn, had recently moved back to Ohio and bought a farm in Preble 
County. (Id. at 215; JA ) However, Mr. Leeds' son, Adam, had remained on the Mercer County f 
arm to tend to the hogs. (Id. at 209; JA ___Ray, Tr. III, at 104-05; JA___-__)  

Upon learning that the police were at the farm in Kentucky, Mr. Leeds immediately returned to 
Kentucky from Ohio and went to the farm. (Leeds, Tr. VIII, at 73-74; JA _-_) over the course of 
the next three days, the Government searched the farm,______________________  

1 In high school during the 1950's, Mr. Leeds was successively named president of his 
sophomore, junior, and senior classes. On the basketball court, he was selected to the all-county 
basketball team as a sophomore and as a junior. In his senior year, Mr. Leeds was voted the top 
Class A basketball player in the State of Ohio. 
2 
questioned Mr. Leeds, called out the Kentucky National Guard, and destroyed the plants 
discovered. (E.g., Ray, Tr. III, at 80-81; JA__ -__; Leeds, Tr. VIII, at 95-99; JA__-__)  

All told, the Government says that it found 178,461 marijuana plants growing on the Leeds farm, 
making this the second largest discovery of marijuana in the history of the State of Kentucky. (R. I 
Indictment, at 2; JA _; R. 18 Sup. Indictment at 2; JA _) In fact, however, what the Kentucky State 
Police discovered on August 5, 1992 were two large ragged patches of cannabis (either 
marijuana or ditchweed hemp) growing in open fields. (Green, Sent. Tr. 2, at 57-59; JA _-_) From 
August 5 to August 7, 1992, the Government counted and then burned these plants, taking only 
thirty samples and then commingling them into two specimens for testing. (Warnecke, Tr. VI, at 
16-18; JA __--__; Green, Sent. Tr. 2, at 3740; JA __--_) Nonetheless, the Government claims that 
all of the plants counted and destroyed on the farm were marijuana and that Mr. Leeds 
intentionally manufactured this entire "crop."  

(i) Course of Proceedings and Dispositions Below  

On December 15, 1994, more than two years after the discovery of the alleged marijuana, a 
federal grand jury in Lexington, Kentucky returned a seven-count Indictment against Zane G. 
Leeds and his son, Adam. (R.1 Indictment; JA __) This was followed on January 19, 1997 by an 
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eight-count Superseding Indictment against Mr. Leeds and his son. (R.18 Sup. Indictment; 
JA__)2 
---------------------------------------  

2 Between August 5, 1992 and January 19, 1995, the Government forfeited the Leeds farm in 
Mercer County, Kentucky. See United States v. Two (2) Tracts of Real Property Located on 
Kentucky Highway 152 in Mercer Count@, Kentu6ky, etc., Civ. No. 92-351, E.D. Ky. The 
Government also brought a civil forfeiture action against the Leeds farm in Preble County, Ohio. 
That case has settled, and the Government has the farm listed for sale. See United States v. Real 
Property Known As 14720 St. Rt. 122. Gratis, Ohio, etc., Case No. C-3-93-12, S.D. Ohio. 
3 
Count 1 charged Mr. Leeds and Adam with conspiracy to manufacture, distribute, and possess 
with intent to distribute marl]uana. (R.18 Sup. Indictment, at 1; JA__) Count 2 charged that Zane 
G. Leeds and Adam Leeds, aided and abetted by each other, knowingly and intentionally 
manufactured 178,461 marijuana plants. (Id. at 2; JA _)  

Count 3 was returned against Adam alone. It charged that beginning in 1988 and continuing 
through 1990, he distributed and possessed with intent to distribute marijuana. (Id.; JA _)  

Count 4 charged Mr. Leeds with money laundering under 18 U.S.C. § 1956(a)(1)(B)(i). (Id. at 3; 
JA - ) Counts 5 through 7 charged that Mr. Leeds underreported his adjusted gross income on his 
income tax forms for the years of 1989 through 1991. (Id. at 3-5; JA And Count 8 sought criminal 
forfeiture of all property, real and personal, involved in the alleged money laundering offense 
charged under Count 4. (Id. at 6-7; JA ---)  

On March 20, 1995, a jury trial was commenced in Lexington, Kentucky, with the Honorable Karl 
S. Forester, District Judge, presiding. At trial, the court dismissed the conspiracy charge brought 
against the Leeds in Count 1. (Tr. VII, at 160; JA _) Also, the United States withdrew the tax 
charges against Mr. Leeds in Counts 5, 6, and 7 because the evidence was insufficient to sustain 
convictions on those Counts. (Id. at 146; JA _ ) 
On April 6, 1995, the jury returned a verdict of guilty against Mr. Leeds on Counts 2 and 4. (R.67 
Verdict; JA _) The jury also returned a verdict of guilty against Adam on Count 3. (R.68 Verdict; 
JA _) Count 8 was submitted to the district court for decision. (See R.81 Order; JA _)  

On November 14, 1996, the court granted Mr. Leeds, motion for judgment of acquittal on Count 4 
(the money laundering offense), and the court acquitted Mr. Leeds on Count 8 (the forfeiture 
4 
count). (R. 184 Opinion and Order; JA The district court then scheduled a sentencing hearing for 
December 16, 1996. Of the charges leveled against Mr. Leeds,, only Count 2 remained, 
whichcharged him with the manufacture of 178,461 marijuana plants .(3)  

On Friday, December 13, 1996 (i.e., three days before sentencing), the prosecution disclosed to 
the defense seven pages of notes described as "tally sheets," which collected the plant counts 
reported by the workers who eradicated the alleged marijuana in this case. (R.192 Govt. 
Sentencing Memorandum (attaching tally reports); JA _; see Sent. Tr. 2, at 53 (admitting Def. 
Exhs. 5-1 5-7); JA__) These reports were not t urned over in discovery. (Ray, Sent. Tr. 1, at 41; 
JA__) Nor were they produced at trial even though the prosecution called the authors of the 
reports as witnesses and succeeded in introducing their testimony, over hearsay objections, as to 
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the alleged number of marijuana plants found growing on the Leeds farm. (R.201 Motion for New 
Trial; JA__)  

At sentencing, the defense used the newly disclosed tally reports to help refute the Government's 
claim that there were 178,461 marijuana plants discovered on the Leeds farm. (Green, Sent. Tr. 
2, at 46-59; JA _-_) While the district court agreed that the Government had failed to prove the 
existence of 178,461 marijuana plants, the court nonetheless found that Mr. Leeds was 
responsible for the manufacture of 89,230 1/2 marijuana plants, which subjected him to a base 
offense level of 34. (Sent Tr. 2, at 130-31; JA __-__) The court, therefore, sentenced Mr. Leeds to 
151 months imprisonment. (R.198 Judgment; JA__)  

(3) By this time Adam Leeds had been sentenced. Because Adam's young daughter suffers from 
severe physical infirmities, the district court imposed a sentence of three years probation with a 
special condition of six months home confinement. (R.114 Judgment;JA__) Neither Adam Leeds 
nor the Government have appealed. 
5  

Thereafter, Mr. Leeds timely filed a motion for a new trial on grounds that the tally reports were 
newly discovered evidence, which the prosecution had improperly withheld from the defense both 
prior to and during trial. (R.201 Motion for New Trial; JA _) On August 25, 1997, the district court 
denied the motion for a new trial. (R.216 Opinion and Order)  

(ii) Statement of Facts 
The Government claims that Zane G. Leeds intentionally manufactured the second largest  
marijuana “grow” ever discovered in the history of the State of Kentucky. Mr Leeds claims  
that what the Kentucky State Police discovered on August 5, 1992 was uncultivated, wild growing 
ditchweed hemp/. At trial, the Government was allowed to present its case, the defense was not.  

The Trial 
Beginning in voir dire the Government directed prospective jurors to the Superseding Indictment 
and  
made clear that it considered its case against Zane G. Leeds to be about quantity. The 
Government 
told jurors that "in this case, the first three counts of the indictment, ladies and gentlemen, have to 
do with conspiracy; the distribution and cultivation, if you will, for lack of a better word, of a rather 
large quantity, in the count that talks about the cultivation, of over 175,000 marijuana plants found 
on Mr. Leeds' farm." (Tr. I, at 42; JA _)  

The Government made the same pitch during its opening statement to the jury. It said that the 
police discovered on Mr. Leeds,' farm one of "the biggest patches of marijuana" ever found in 
Kentucky. (Id. at 89; JA _) That Mr. Leeds was charged with "the cultivation or the production, if 
you will, of the 178,000-plus marijuana plants . . . . 11 (Id. at 91; JA _) . And that "beginning on 
August the 5th, 1992, and for several days thereafter--because 178,000, more or less, marijuana 
plants represents a lot of work in 
6 
July to cut down and transport and burn. . . . But for several days. . . . law enforcement people 
were involved in destroying this large marijuana crop." (Id. at 95: JA _)  
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The Government also began to discuss the quality of the plants and, specifically, how quality 
related to quantity and marketability. The Government said that "we will offer testimony that this 
number of plants obviously were marijuana plants and were not the kind that you might have 
heard about, the sinsemilla, where they have been pruned and the male plants pulled out and this 
sort of stuff;" that, while low in quality, "this marijuana was marijuana;" and that it "is not 
uncommon in the State of Kentucky for marijuana other than sinsemilla or lower-grade marijuana 
to be mixed with better marijuana so as to have a blend for purposes of selling marijuana at a 
higher price . . .“ (Id. at 101; JA___)  

During its case-in-chief the Government continued with these themes. It began by calling 
witnesses to support its claim that Mr. Leeds had profited from the cultivation of marijuana, 
offering testimony that Mr. Leeds had financed family vacations, gambled, purchased cars, and 
possessed unexplained wealth. (E.g., Mazuroski, Tr. I, at 111: JA__ Joerger, Tr. I, at 120; JA__ 
Butler, Tr. I, at 130; JA__ McKnight, Tr I, at 138-39; JA__ Young, Tr. II, at 44; JA__ Mountford, Tr. 
II at 96, JA__)  

To support its claim that Mr. Leeds intentionally manufactured over 178,000 marijuana plants, the 
Government called Detective Ronnie Ray, who first discovered the plants on August 5, 1992. 
Asked to describe photographs taken that day, Detective Ray told the jury that “[r]ight here is a 
very large field of marijuana. This was the f irst patch that we spotted on this particular day." 
(Ray, Tr. II, at 213-14; JA _-_) Asked if the entire first field had some marijuana plants in it, 
Detective Ray said that “[t]his entire field--beginning east, west, north, and 
7 
south was marijuana. (Id. at 221; JA__) As for the second field, Detective Ray said that “[t]his 
entire field is marijuana." (Id. at 214; JA__) Detective Ray further testified that he discovered 
possible marijuana residue and seeds, farming equipment, and two trash compactors in a trailer 
on the property, (e.g., Ray, Tr. III, at 38-40; JA__-__) , and that Mr. Leeds said that he possessed 
the key to the trailer. (Id. at 42-43; JA__-__)  

On cross-examination, however, Detective Ray admitted that no field tests were made on the 
plants. (Id. at 171; JA__) But, Detective Ray said that "I know what marijuana looks like" and that 
"I know for sure that it was marijuana" growing in the fields. (Id. at 172; JA__) Without prompting, 
Detective Ray opined that a plant would be "worth probably $1,000 easily." (Id. at 173; JA__) He 
also said that a reasonable estimate of the plant's value was $180,000,000 and that estimates 
from the DEA placed the value as high as a billion dollars. (Ray, Tr. V, at 5; JA__)  

On re-direct, the Government asked "what would be the value-or what use could be made of 
178,000, more or less, marijuana plants that were not sinsemilla[.]” (Id. at 37; JA__) Detective 
Ray answered that "[m]arijuana, the grade that was found in that field, would still, in my opinion, 
bring 500-, $1,000 a pound very easily." (Id. at 38; JA _) The Government also had Detective Ray 
explain why and how low-grade marijuana plants remain marketable:  

Q. Are you familiar with the term "blendingl"7 
A. Yes, sir. 
Would you tell the Court and the jury what you understand that to mean? 
A. Blending would be where that you would--where you would have a very, very high grade 
marijuana, you could have a intermediate grade of marijuana, and a lower grade, just like a 
tobacco plant; the tips, the lugs, and the trash. This day and time, many people will take and strip 
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the8 
entire tobacco plant and mix it all together. They don't grade as much as they used to. 
The same way with marijuana. A lot of times, sometimes people will take and they'll grade the 
marijuana, sell it out that way, or they'll take it all and blend it together and sell it all as a package. 
It all goes out together. They don't take the time to strip the buds, the intermediate part, the good 
from the bad, they package it all together, and they ship it or sell it that way. 
(Id. at 38-39; JA__-__) 
In addition, the Government asked Detective Ray whether the plants found on Mr. Leeds' farm 
were marketable as marijuana: 
Q. In your days there at the marijuana fields, did you see any marijuana growing, or after it was 
cut or whatever, that had no market value? 
A. No, sir. 
(Id. at 39-40; JA_-__) 
Thereafter, the Government called former Kentucky State Police Sergeant Ron Godsey, who 
testified 
that he spoke with Mr. Leeds on the day that the alleged marijuana was discovered. (Godsey, Tr. 
V, 
at 73; JA__) According to Sergeant Godsey, he told Mr. Leeds that"we need to talk to you about 
the marijuana which is growing here on the farm," and that Mr. Leeds said that "I planted it" and 
that "I planted it with rape as shade for my hogs.” (Id.) Sergeant Godsey testified that he then 
read Mr. Leeds his rights. (Id.) 
To establish proof of the plant count, the Government called Kentucky State Police Officer Shelby 
Lawson, Jr., and former Kentucky Army National Guard Captain Edward Zoeller. In reaching the 
total of 178,461, Officer Lawson and Captain Zoeller said that they relied on the statements of the 
National Guardsmen who were responsible for cutting the plants. (Lawson, Tr. V, at 171; JA__; 
Zoeller, Tr. V, at 189; JA__) Over defense counsels' objection, officer Lawson and Captain 
Zoeller testified about this hearsay. (Lawson, Tr. V, at 173; JA _; Zoeller, Tr. V at 189-90;  
9 
JA__-__) Captain Zoeller told the jury that 98,641 plants were in the field closest to the farm 
house and that 80,000 plants were in the field farther away. (Zoeller, Tr. V, at 189-90; JA__-__)  

Defense counsel continued to object to this hearsay testimony, eventually moving for a mistrial. 
As counsel explained:  

When we came in here to try the case, I had been told we had been put on notice through the 
indictment of the exact amount that they were going to prove, I had been put on notice through 
their discovery that they would prove an exact amount. And then when they came in to prove it 
was through hearsay because they felt it was too complicated to do it any other way.  

The Court stated, I think, that it was probably more a sentencing issue, but I think that if they're 
going to put me on notice that they’re going to establish something, then they're bound by that. 
And they chose-they could have said we're going to do a measurable quantity, but they didn't do 
that. So when they set that out, I think they have to prove what they've alleged they're going too 
prove. And I would object to it coning in the way it came in and move, I guess--for the record, I 
would move for a mistrial because of the prejudicial effect on my client in establishing the case 
that way. 
(Tr. VI, at 2-3; JA__-__)  
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In response, the Government told the district court that "there's really no prejudice" resulting from 
the fact that it would only offer hearsay to support its claim that there were over 178,000 
marijuana plants. (Id- at 3-4; JA__-__) The Government argued to the court that all it had to do to 
obtain a conviction was prove that Mr. Leeds cultivated a measurable quantity of marijuana. (Id. 
at,4; JA __) The court accepted the Government's theory, denying the motion for a mistrial. (Id. at 
5; JA__) Subsequently, the Government continued to tell the jury that there were over 178,000 
marijuana plants found growing on the Leeds farm. 
When the Government attempted to establish that the plants were marijuana, it called Kentucky 
State Police lab technician Jeff Warnecke. Mr. Warnecke said that he tested specimens of plant 
10 
vegetation and residue collected on the Leeds farm. He also said that he microscopically 
examined the vegetation and residue, and that he used methanol to conduct chemical testing. 
(Warnecke, Tr. V., at 209-10; JA _-_) Mr. Warnecke told the jury that some of the vegetation and 
residue tested as marijuana, while some did not. (E.q., id. at 208-25; JA__-__) Mr. Warnecke 
recited that all cannabis plants are marijuana, (Warnecke, Tr. VI, at 21; JA __) but that he did not 
know whether THC had to be present for a plant to be deemed cannabis for purposes of the 
federal drug laws. (Id. at 31; JA__ The Government then told the court that it is not even 
"necessary that THC tests be done." (Id. at 32; JA__)  

Of the specimens collected from the two fields, Mr. Warnecke said that they tested positive for 
marijuana under Schedule I of the federal drug laws. (Warnecke, Tr. VI, at 16-18 (admitting Govt. 
Exhs. 12 & 13); JA__) These specimens had been collected by Detective Ray, who had taken 15 
samples from the first field and 15 samples from the second. (Ray, Tr. III, at 53-54; JA__-__) 
Detective Ray placed all the samples taken from the first field into one bag, and he placed all the 
samples taken from the second field into another bag, commingling the samples and creating two 
single specimens, one from each field. (Warnecke, Tr. VI, at 1618; JA __-__;Dehus, Tr. IX, at 
169, 177; JA__-__)  

Mr. Leeds' stepdaughter, Amber West, also testified. She said that her stepfather kept two safes 
in the farm house, that he did not like banks, and that in 1990-or 1991 she opened one of safes 
and found $30,000 to $40,000 in cash. (West, Tr. VI, at 63, 68, 77; JA _, _, _) A few weeks later, 
she said she opened the safe again and found a small baggie of marijuana. (Id. at 69; JA _) 
In his defense, Mr. Leeds testified that he did not know that there was marijuana on the farm and 
that he did not manufacture marijuana. (Leeds, Tr. VIII, at 83-84; JA__-__) Asked whether he 11 
told Sergeant Godsey that he planted marijuana, Mr. Leeds denied making the statement. (Id. at 
74; JA _) Mr. Leeds explained that he had planted a rape crop in the fields for his hogs. He 
further explained that when Sergeant Godsey questioned him, he said that he had planted the 
rape crop, not marijuana. (Id. at 97-98; JA__-__) 
Moreover, Mr. Leeds testified that by 1992 he had accumulated $57,000 in cash, which he had 
applied towards a home in Ohio. (Id. at 53; JA _) As for.the baggie of marijuana his stepdaughter 
found, Mr. Leeds explained that he had caught his stepson, Aaron, with it and that he had put it in 
his safe (Id. at 86-88 ; JA __-_) And, Mr. Leeds stated that after he found Aaron with the baggie, 
he filed a complaint with the police because did not want him to get in further trouble. (Id. at 80; 
JA __)  

Defense expert Larry M. Dehus also testified. As with Mr. Warnecke, Mr. Dehus performed 
microscopic and chemical testing of the vegetation and residue specimens. He explained that 
THC is the chemical substance that must be present for plant material to be deemed marijuana. 
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(Dehus, Tr. IX, at 153; JA__) The Government objected, however, to defense counsels question 
whether vegetation must contain THC for it to be deemed marijuana for purposes of the federal 
drug laws. (Id. at 154; JA __) In turn, the district court upheld the Government's objection, ruling 
that whether THC was present would be decided at sentencing. (Id. at 157; JA _) 
In addition, the Government objected to Mr. Dehus testifying as to whether the marijuana was 
marketable. Defense counsel explained that the testimony should be received because:  

(I)n this instance, we may be able to show that Mr. Leeds was an innocent grower of marijuana, if 
that be the case. If this was not grown for market and doesn't have the marketable 
characteristics, it cannot be concluded that this was marijuana being raised for sale or for a 
commercial purpose, and it may indicate whether he knowingly raised marijuana on that farm.  
12 
 
(Tr. IX, at 174; JA__) The court however, sustained the Government's objection, ruling that 
merely because a marijuana plant is not marketable does not change the fact that it is marijuana. 
For example, the court said that a person could grow plants "half an inch high," and such plants 
would not be marketable "to do whatever you do with marijuana." (Id. at 175; JA__)  

The Government's closing argument to the jury reiterated the themes of quantity and quality that 
it had developed 
throughout the trial. The Government stressed that there were many valuable marijuana plants 
growing on the farm and that the quantity of the marijuana showed that Mr. Leeds intended to 
manufacture the "crop:"  
Now, the question is: What was the crop? I submit there's not a thing growing on that farm more 
valuable than the 175, -6, -7, -8, however many marijuana plants it was that were involved there. 
There's nothing growing there more valuable. How do you protect it? You make it so obvious that 
even people walking by it would never think that it was marijuana . . . .  

(Tr. XI, at 14; JA__) The Government continued, telling the jury that the quantity of the plants 
showed that Mr. Leeds planted the "crops" and knew about them:  

I don't believe that any uninvited outsiders came in and helped plant these crops;  
particularly the one up closer to the house. If they were going to Mr. Leeds', then I submit they 
were invited. No one is going to come in and plant 175,000 to 180,000 plants or even more and 
expect ever to harvest them. I submit to you that's the key....  

(Id. at 17; JA__) The Government also urged that though the plants were poor in quality, they 
remained marketable:  

I'll be the first to admit, and I submit to you, folks, that this was not sinsemilla, this was not a crop 
which was honed to such a degree that every plant had reached its maximum potential for harm. 
What was short on quality was more than made up in quantity. There's different ways of 
marketing things. That is hat I submit is important here. You can't manicure 178,000 plants. 
(Id. at 20-21: JA__-__)13  

The jury evidently believed the Government's theory of the case, finding that Mr. Leeds 
intentionally manufactured marijuana. 
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The Withheld Tally Reports  
 
On the eve of Mr. Leeds’ sentencing, the prosecution disclosed to the defense seven  
pages of tally reports that allegedly recorded the plant count taken from the Leeds farm.  
(R.192 Govt. Sentencing Memo. (attaching tally reports); JA__; see Sent. Tr.2, at 53  
(admitting Def. Exhs. 5-1 - 5-7);JA__) The reports were created by Officer Lawson and  
Captain Zoeller (the Government witnesses who conveyed the hearsay testimony at trial about  
the plant count). 4 At sentencing, Lawson and Zoeller testified that the reports recorded the  
statements made by the plant cutters as to the alleged number of plants they eradicated on the  
Leeds farm. According to Lawson and Zoeller, they would collect these numbers by walking  
up and down the row of plant cutters, taking the cutters' statements as to the number of plants  
cut by each individual cutter. (Lawson, Sent. Tr. 1, at 122-23; JA _-_; Zoeller, Sent. Tr. 1, at  
144; JA _ ) After the cutter had given his count, the cutter would start his count anew and  
report that new count when Lawson and/or Zoeller passed by again. (E.g., Lawson, Sent. Tr.  
1, at 123; JA__)  

The tally reports themselves do not identify the names of the cutters, the individuals  
who recorded the statements, or the location from the two fields on the Leeds farm where  
each count of plants was made and recorded. However, Lawson testified at sentencing that he  
had recorded the numbers listed on the final three pages of the tally reports. (Id. at 121-22;  
JA __.__) 
Page ________________ 
 
4 The prosecution withheld these reports from the defense both prior to and during trial. And the 
prosecution did not disclose the reports even though Officer Lawson and Captain Zoeller testified 
at trial and even though the reports were in the possession, custody, and control of law 
enforcement officials, Kentucky National Guardsmen, and the Government since their creation in 
August 1992. 
14  

5 reports a total of 11,714; page 6 reports a total of 12,939; and page 7 reports a total of 6284. 
The sum of these totals is 30,937.  

Moreover, at trial, Lawson had testified that he had taken the count from the field farthest from the 
Leeds' farm house (the first field). (Lawson, Tr. V, at 171-72: JA -_)5 According to the 
Government, the first field contained 80,000 marijuana plants. 
At sentencing, however, Lawson could not say whether the numbers on the last three pages 
reflected the count from the first field or the count from the field closest to the Leeds' house (the 
second field). (Lawson, Sent. Tr. 1, at 132-33; JA__-__) 
As for Captain Zoeller, he had testified at trial that he was the "sole collector" of the count from 
the second field. {Zoeller, Tr V,at 195-196;JA__-__) And he calculated that the second field 
contained 98,641 marijauna plants.(Id. at 189; JA _) Zoeller also testified that Lawson had not 
been involved in the Count from the second field and that Lawson had only participated in making 
the count from the first field. (Id. at 195; JA _)Yet, at sentencing, Zoeller testified that Lawson had 
assisted him in collecting the count from the second field and that those numbers were reflected 
in the final three pages of the tally reports. (Zoeller, Sent. Tr. 1, at 157; JA Zoeller also said that 
he had recorded the numbers on the first three pages of the tally reports and that he had done 
the computations on pages four, five, six, and seven. (Id. at 158-59; JA - --) Page four reflects a 
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grand total of 98,641, which is based on the  
numbers recorded in the other six pages of the tally reports. 
_______________ 
5  

Page 6 of the tally reports has the words “first part” written on it. Lawson, however, testified at 
sentancing  
that he did not write the words “first part” on page 6, and he did not know who had written those 
words. (Lawson,  
Sent. Tr. 1, at 128;JA__) 15  

However, if the numbers from pages five, six, and seven are excluded from that count (i.e., if the 
numbers on those pages do reflect the count from the f irst f ield) , then the count f rom the 
second field only totals 67,704. Indeed, if Lawson correctly testified that the tallies on the last 
three pages reflect cuttings in the first field, then Zoeller double counted these tallies--he added 
them to the total from the second field (67,699) to arrive at a grand total of 98,641, and he then 
added the 80,000 plants from the first field to arrive at the overall total of 178,641. 
Furthermore, even assuming that Captain Zoeller correctly testified at sentencing that the last 
three pages of the tally reports are totals from the second field, then the Government has never 
produced the tally reports taken from the first field.  

At sentencing, Zoeller tried to give an explanation for that too. He said that those reports were in 
the possession of Kentucky State Police Sergeant Ron Godsey. (Zoeller, Sent. Tr. 1, at 164; 
JA__ Yet, Godsey did not testify at sentencing, and at trial he did not testify that he was involved 
in the plant count. Instead, Godsey said that he had helped cut some of the plants and that he 
had questioned Mr. Leeds. (Godsey,.Tr. V, at 73-75; JA__-__) 
Also, while the Government has never produced the tally reports that Zoeller claimed Godsey 
possessed (and the Government failed to produce Lawson's and Zoeller's tally reports until the 
eve of sentencing) , the Government produced at trial the so-called "target sheets" that Zoeller 
prepared after the eradication effort had ended. (Zoeller, Tr. V, at 196-97; JA__-__) Zoeller, Sent. 
Tr. 1, at 149-51; JA__-__) The target sheets reflect a total plant count of 80,000 from the first field 
and a total plant count of 98,641 from the second field.. Yet, these sheets do not provide the 
underlying counts that the cutters gave to Zoeller, Lawson, or 
16 
anyone else who may have taken the count. Rather, they just repeat the conclusions that Zoeller 
gave at trial and at sentencing.  

Along with these discrepancies, other problems with the tally reports were discovered. Defense 
expert Dr. Steven Green testified that the reports were not true tallies, but rather, that they were 
summaries of what was tallied. (Green, Sent. Tr. 2, at 46; JA __) 6 Dr. Green also testified that as 
a matter of statistics the reports were most likely wrong. According to Dr. Green, the individual 
counts ended with the number zero too often for them to reflect the count of plants actually made. 
(Id. at 52; JA__ (testimony of Dr. Green that "the chances are less than one in 10,000 that these 
numbers represent the tallies as reported to us"))  

Dr. Green also testified that unexpected disparities existed in the magnitude of tallies appearing 
sequentially in the columns. That is, while one would expect adjacent cutters, sweeping across a 
field, to report similar numbers, the numbers actually reported often differed wildly. (Id. at 54-55; 
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JA__-__) Dr. Green testified that four possible reasons existed these disparities: first, the 
concentration of plants may have been uneven (i.e. , high density next to low density) , which is 
consistent with a wild growth of ditchweed hemp plants; second, some cutters may have been 
counting plants that they should not have; third, the cutters may have been double counting 
single plants; or fourth, some of the cutters may have been "goofing off." (Id. at 57-59; JA__-__)  

Other Evidence Developed At Sentencing  

At sentencing, Dr. Green also explained the unreliable nature of the sampling procedures  
employed. He testified that Detective 
__________________ 

Dr. Green is a Professor of Biology at the University of Miami. His areas of expertise include field 
biology, statistics, and the quantitative methods for determining the identity and number of plants 
and animals. (Id. at 15-18 (introducing Declaration and curriculum vitae of Dr. Green); JA__-__) 
17  

Ray had failed to take a truly random (ie., scientific) sampling of the plants. (Green, Sent. Tr. 2, at 
37-38; JA _-_) Also, the sample size (15 samples per field) was too small to provide any 
confidence about the identity of the plants in the fields. (Id. at 40; JA _) And, because the 
samples had been commingled, rather than having 15 samples from each field, there was 
actually only one sample from each field. Id. Such a small sampling could provide no confidence 
whatsoever about the character of the plants in the fields other than the one sample actually 
tested. Id.  

Dr. Green also testified that the pictures taken of the fields indicated a wild grow of the cannabis, 
not cultivated marijuana. As Dr. Green explained, the photographs showed "a jumble of plants, 
dense, [with] no appearance of rows whatsoever." (Id.at 44; JA__) Dr. Green further explained 
that from the air, the plants may have appeared to be growing in rows, like a cultivated field, but 
that such an appearance was attributable to ridges in the soil, not cultivation. (Id. at 44-45; JA __-
__)  

The defense also presented the testimony of Dr. Warren James Woodford, an expert in forensic 
chemistry. 7 He testified that the Government pictures of the Leeds farm showed that the fields 
contained ditchweed hemp, and not marijuana. (Woodford, Sent. Tr., at 94; JA __) Dr. Woodford 
explained that mature marijuana plants have distinctive colas, which are a collection of buds or 
flowers. (Id. at 95; JA__) Dr. Woodford pointed out, however, that the pictures showed that there 
were no colas on the plants that the Government claimed to be marijuana. (Id.) 
_________________________ 
7 Dr. Woodford has a masters degree and doctorate in chemistry from Emory University, and he 
has worked in the area of forensic chemistry since 1974. (Woodford, Sent. Tr. 2, at 85-86 
(introducing Declaration and curriculum vitae of Dr. Woodford); JA__-__) 
18  

Dr. Woodford also testified that the chemical testing performed by police lab technician Jeff 
Warnecke likely produced flawed and unreliable results. That is, Mr. Warnecke used a testing 
procedure capable of producing trace amounts of THC through the testing process itself. 
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(Woodford, Sent. Tr. 2, at 95 & 103; JA__&__) And, Dr. Woodford testified that the federal drug 
laws did not outlaw the production of ditchweed hemp because that substance produces no 
hallucinogenic effects and has no potential for abuse. (Id. at 101-02; JA__-__) 
The District Court's Sentencing Decision  

In light of the evidence presented, defense counsel objected to the Government's claim that Mr. 
Leeds' sentence should be based on his alleged manufacture of 178,461 marijuana plants. 
According to counsel, the Government's suspect, hearsay evidence concerning the quantity of 
the alleged marijuana, coupled with the concededly low quality of the plants (assuming that the 
plants were marijuana and not ditchweed hemp), showed that the Government had failed to carry 
its burden of establishing that Mr. Leeds manufactured 178,461 marijuana plants. (Sent. Tr. 2, at 
123-24; JA__-__)  

While the district court found that the vast majority of the plants were marijuana, the district court 
agreed that the Government had failed to carry its burden of establishing the existence of 
178,461 plants. (Sent. Tr. 2 at 121-22; JA__-__) Instead, the court found that the Government 
had established the existence of 89,230 1/2 marijuana plants--that is, one half of the amount 
alleged. (Id. at 130-31; JA __-__) And, while the court recognized that its decision was difficult 
and that it was "kind of pulling a figure out of the air," (id. at 131), the court nonetheless 
sentenced Mr. Leeds to 151 months imprisonment. 
19 
Mr. Leeds' Motion For A New Trial Based On Newly Discovered Evidence And The District 
Court's order  

After sentencing, defense counsel moved for a new trial on grounds that the tally reports were 
newly discovered evidence that exculpated Mr. Leeds. (R.201 Motion for New Trial; JA _ ) 
Counsel explained that the Government's failure to disclose the tally reports prior to or during trial 
deprived Mr. Leeds of a fair trial and violated the Government's obligations under the Jencks Act, 
Brady v.-Maryland, 373 U.S. 83 (1963), and Rule 16 of the Federal Rules of Criminal Procedure. 
(Id. at 2-3; JA__-__)  

The district court disagreed. While the court assumed that the tally reports represented newly 
discovered evidence that the Government suppressed and should have disclosed to the defense, 
the court believed that the jury would not have reached a different verdict if the tally reports had 
been disclosed prior to or during trial. (R.216 Opinion and Order, at 3; JA__) 

SUMMARY OF ARGUMENT  

Throughout this case, the Government led the district court through a series of rulings that, in 
combination, wrecked Mr. Leeds' right to a fair trial, his right to confront his accusers, and his 
right to present a defense. Indeed, while the Government was permitted to present its case to the 
jury, Mr. Leeds was not. This Court should, therefore, reverse Mr. Leeds' conviction and grant 
him a new trial.  

To win its case, the Government used as a sword its claim that the quantity of marijuana found on 
the Leeds farm proved Mr. Leeds' guilt. In essence, the Government found two large ragged 
patches of cannabis (marijuana or ditchweed hemp) growing wildly, and it then hyped its case to 
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the jury as one of the largest marijuana busts in the history of the State of Kentucky. The 
Government made this claim in the Indictment and voir dire, in opening and closing arguments, 
and, of course, during the presentation of evidence.  

According to the Government, quantity was important because it showed that Mr. Leeds 
possessed the requisite intent to manufacture marijuana. How else could one explain the 
existence of so much marijuana? Also, in the Government's opinion, quantity was important 
because it explained why a person would manufacture low- 
grade marijuana. That is, manufacturing low-grade marijuana remained a profitable enterprise 
because a person could still reap profits through the sale of large quantities. To support this 
theory of prosecution, the Government went so far as to put on evidence that the plants would 
yield marijuana worth as much as $500 to $1000 a pound. The Government then told the jury 
during closing argument that this evidence showed that Mr. Leeds must have intentionally 
manufactured marijuana.  

Yet, Count I of the Superseding Indictment, which had charged Mr. Leeds and his son, Adam, 
with conspiracy to manufacture, distribute, and possess with intent to distribute marijuana, had 
been dismissed at the close of the Government's case-in-chief. It was therefore plain, reversible 
error for the Government to introduce evidence of quantity and marketability and to argue to the 
jurors that such evidence proved that Mr. Leeds intended to manufacture marijuana. United 
States v. Green, 548 F.2d 1261, 1270-71 (6th Cir. 1977) (reversing drug manufacturing 
conspiracy conviction and granting a new trial on grounds of plain error when the Government 
introduced evidence concerning quantity and marketability and then argued to the jury that such 
evidence showed an intent to manufacture, as opposed to an intent to distribute).  

Moreover, while the Government used as a sword its claim that quantity showed intent to 
manufacture, the Government used as a shield its argument that quantity was strictly a matter for 
21 
this claim in the Indictment and voir dire, in opening and closing arguments, and, of course, 
during the  
presentation of evidence. According to the Government, quantity was important because it 
showed that  
Mr. Leeds possessed the requisite intent to manufacture marijuana. How else could one explain 
the  
existence of so much marijuana? Also, in the Government's opinion, quantity was important 
because it  
explained why a person would manufacture low-grade marijuana. That is, manufacturing low-
grade marijuana remained a profitable enterprise because a person could still reap profits through 
the sale of large quantities. To support this theory of prosecution, the Government went so far as 
to put on evidence that the plants would yield marijuana worth as much as $500 to $1000 a 
pound. The Government then told the jury during closing argument that this evidence showed that 
Mr. Leeds must have intentionally manufactured marijuana.  

Yet, Count I of the Superseding Indictment, which had charged Mr. Leeds and his son, Adam, 
with conspiracy to manufacture, distribute, and possess with intent to distribute marijuana, had 
been dismissed at the close of the Government's case-in-chief. It was therefore plain, reversible 
error for the Government to introduce evidence of quantity and marketability and to argue to the 
jurors that such evidence proved that Mr. Leeds intended to manufacture marijuana. United 
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States v. Green, 548 F.2d 1261, 1270-71 (6th Cir. 1977) (reversing drug manufacturing 
conspiracy conviction and granting a new trial on grounds of plain error when the Government 
introduced evidence concerning quantity and marketability and then argued to the jury that such 
evidence showed an intent to manufacture, as opposed to an intent to distribute).  

Moreover, while the Government used as a sword its claim that quantity showed intent to 
manufacture, the Government used as a shield its argument that quantity was strictly a matter for 
21 
sentencing. This is the rub. According to the Government, whether there were in fact 178,461  
marijuana plants was not for examination at trial. The jury and the defense simply had to accept 
as a 
"fact" the number of plants that the Government alleged.  

Indeed, the Government was allowed to make its claim of quantity without ever offering adequate 
proof that there were in fact 178,461 plants or that the plants were marijuana. Instead, the 
Government was allowed to present its case through bald hearsay and defective scientific 
techniques. Thus, Mr. Leeds was denied his right to confront his accusers and his right to a fair 
trial.  

It gets worse, much worse actually. Both prior to and during trial, the Government improperly 
withheld from the defense the tally reports that recorded the actual plant count. The 
Government's failure to disclose these reports further deprived Mr. Leeds of a fair trial and 
violated the Government's obligations under the Jencks Act, Brady v. Maryland, 373 U.S. 83 
(1963), and Rule 16 of the Federal Rules of Criminal Procedure. In fact, the reports are material 
evidence, which, among other things, undermine the Government's claim that there were 178,641 
marijuana plants.  

Furthermore, given the benefit of Dr. Green's review of the tally reports at sentencing, the reports 
show that the enumeration of plants was not only unscientific but also suspect. And, given the 
revelation of double counting in the tally reports, they expose an overzealous and biased law 
enforcement process. In fact, when the reports were finally disclosed to the defense at 
sentencing, even the district court agreed that the Government had failed to prove by a 
preponderance of the evidence its claims about quantity.  

But there is more. While the Government was allowed to present evidence of quantity and 
marketability (though flawed and inadmissible), the defense was precluded from presenting 
evidence showing that the plants were not marketable (even assuming that  
22 
they were some kind of marijuana). Mr. Leeds' defense was (and continues to be) that the plants 
were not marijuana and that even if they were marijuana, they were so low in quality that he could 
not have intended to manufacture them.  

Recall that even the Government conceded that neither of the two fields were being  
“manicured,”unlike what one would expect in a marijuana growing operation. Male plants had not  
been weeded out. And the plants were jumbled together densely. In other words, the plants were  
growing wild.  
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Yet, when the defense tried to take the next logical step and 
show the jurors that the plants were so low in quality that they were not marketable and that, 
therefore, Mr. Leeds did not intend to manufacture them, the Government successfully objected 
to this evidence and the jurors never heard it. That too is reversible error; it compounded the 
prejudice of allowing the Government to present quantity and marketability as evidence of intent 
to manufacture, and it did so by precluding Mr. Leeds from presenting a defense--denying him his 
right to contest the Government's case.  

These errors, when taken separately or together, denied Mr. Leeds a fair trial. The Government 
was never legally obliged to argue that there were over 178,000 marijuana plants, that quantity 
and marketability showed intent to manufacture, and that this case involved one of the largest 
marijuana busts ever in Kentucky. But once the Government chose to win the jurors' verdict with 
these arguments, the defense should have been allowed to meet the Government's case with 
evidence to the contrary, and the Government was obliged to disclose the tally reports. Indeed, 
because the Government never properly established quantity, the fact that it was constantly 
allowed to. tell the jury that there were over 178,000 marijuana plants infected the entire trial with 
error. Basic fairness, thus, demands that Mr. Leeds receive a new one. 
23 
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Legal Brief Bank 

U.S. V. LEEDS ARGUMENT 

ARGUMENT  

BY A C0MBINATION OF ERRORS, ZANE G. LEEDS WAS DENIED HIS RIGHT OF 
CONFRONTATION OF WITNESSES, HIS RIGHT TO PRESENT  
A DEFENSE, AND HIS BASIC RIGHT TO A FAIR TRIAL 

I. THE PROSECUTOR'S CLOSING ARGUMENT IMPROPERLY URGED THE JURY TO 
CONVICT MR. LEEDS BASED ON IRRELEVANT PROOF OF OUANTITY AND 
MARKETABILITY  

This Court employs a two step approach to determine whether a prosecutor's closing argument to 
the jury deprived a defendant of a fair trial. First, the Court determines whether the prosecutor's 
comments were improper. See, e.g., United States v. Carroll, 26 F.3d 1380, 1385 (6th Cir. 1994) 
(citing United States v. Bess, 593 F.2d 749 (6th Cir. 1979); United States v. Leon, 534 F.2d 667 
(6th Cir. 1976)). Second, the Court determines whether the impropriety of the remarks amounts to 
reversible error. Id. That is, the improper prosecutorial remarks must be ' “flagrant" in the absence 
of an objection. See id. at 1385 n.6. 
In Carroll, the Court explained that the concept of "flagrancy" is determined with reference to the 
following factors introduced in its prior decision in Leon:  

(1) whether the remarks tended to mislead the jury or to prejudice the accused (including whether 
the trial judge gave an appropriate cautionary instruction);  

(2) whether the remarks were isolated or extensive; and  

(3) whether they were deliberately or accidentally placed before the jury. 
Id. at 1385-86 (citing Leon, supra, and stating that these factors elucidate the concept of 
"flagrancy"). 
In addition, a fourth factor should be assessed: the strength of the evidence against the accused. 
Leon, 534 F.2d at 679; see Bess, 593 F.2d at 757 (directing that the Court determine whether 
"the proof of defendant's guilt is not overwhelming"). 
24  

Here, the Government's theory of the case was that the quantity of the plants discovered on the 
Leeds farm explained why the plants were low-grade "marijuana" and showed that Mr. Leeds 
knowingly and intentionally manufactured marijuana. Indeed, the prosecutor emphasized in his 
closing argument that the quantity and the marketability of the alleged marijuana found on the 
Leeds farm showed that Mr. Leeds intended to manufacture them. That argument is clearly 
improper and demands that Mr. Leeds receive a new trial. 

A. The Legal Error  
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There is no doubt that intent to distribute drugs may be inferred from quantity and marketability. 
See, e.g. , United States v. Jackson, 55 F.3d 1219, 1226 (6th Cir.), cert. denied, 116 S. Ct. 328, 
133 L. Ed. 2d 229 (1995). The reason is simple. Evidence of quantity may show that a defendant 
does not possess drugs merely for personal use, and evidence of marketability may show that a 
defendant will reap financial reward from distribution. As this Court has explained:  

Drug quantity may be a relevant fact when presented to support an inference of possession with 
intent to sell or, conversely, to dispel a defense contention that the drug was maintained for 
personal use. See, e.g., United States v. Nocar, 497 F.2d 719 (7th Cir. 1974). Estimated street 
value of the drug may also have probative value in this context. See, e.g., United States v. Blake, 
484 F.2d 50 (8th Cir. 1973).  

United States v. Green, 548 F.2d 1261, 1270 (6th Cir. 1977). With that said, however, evidence of 
quantity and marketability is legally irrelevant --not to mention unfairly prejudicial--when the claim 
is that the defendant intentionally manufactured drugs. As this Court has also explained:  

The Government contends on appeal that the economic evidence was entirely proper as proof of 
Appellants-' criminal intent. This argument fails to do justice to the applicable law. . . . In this case, 
the goal of the alleged conspiracy was the manufacture of a controlled substance as defined by 2 
1 U.S. C. S 8 4 1 (a) (1) . The 
25 
express language of this statute fails to make specific intent a mandatory element of the crime. 
Even if specif ic intent were required, however, the intent in issue would be strictly limited to 
manufacturing. Congress has not seen fit to distinguish between manufacturing with intent to 
distribute and manufacturing for personal use. Therefore, we cannot condone the introduction of 
evidence predicated upon this immaterial distinction, particularly when it serves only to confuse 
the jury.  

Green, 548 F.2d at 1270. See also United States v. Pope, 561 F.2d 663, 670 (6th Cir. 1977) 
(making clear that manufacturing of controlled substance is a specific intent crime, and requiring 
not only knowledge but also an intent to manufacture).  

Here, the Government introduced extensive evidence of quantity and marketability to convince 
the jurors that Mr. Leeds knowingly and intentionally manufactured marijuana. Specifically, the 
Government asked both Detective Ray and Mr. Warnecke pointed questions for the purposes of 
eliciting testimony that there was a multitude of marijuana plants found on the Leeds farm, and 
that despite the low-grade of the marijuana, it was still marketable.  

The Government then compounded the error, arguing to the jury that quantity showed that the 
plants were valuable, that Mr. Leeds planted the fields, and that he intended to harvest the "crop.” 
(Tr. XI, at 14, 17; JA__-__) The Government further argued that quantity showed that a market 
existed for these low-grade plants (assuming that they were marijuana) , and that quantity 
explained why the plants were left untended. As the Government put it:  

(T]his was not sinsemilla, this was not a crop which was honed to such a degree that every plant 
had reached its maximum potential for harm. What was short on quality was more than made up 
in quantity. There's different ways of marketing things. That is what I submit is important here. 
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You can't manicure 178,000 plants. 
(Id. at 20-21; JA  

That argument is clearly improper. Because the district court had dismissed the conspiracy 
charge at the end of the Government's  
26 
case-in-chief based on insufficient evidence, the jury was not asked to decide whether Mr. Leeds 
intended to distribute marijuana, only whether he intended to manufacture marijuana. Yet., the 
district court permitted the Government to argue to the jury that evidence of quantity and 
marketability showed that Mr. Leeds intended to manufacture marijuana. Again, such an 
argument is clearly improper. See Green, 548 F.2d at 1270-71 (reversing manufacturing 
conspiracy conviction on grounds of plain error when the prosecutor urged in his closing 
argument that evidence of quantity and marketability showed intent to manufacture).  

B. The Prosecution's Improper Argument Was "Flagrant"  

For starters, this is not a case in which the prosecutor's improper argument was either accidental 
or isolated; rather, it was both deliberate and pervasive. Throughout trial, the Government urged 
that the quantity of the plants found showed that Mr. Leeds intended to manufacture marijuana. 
Moreover, according to the Government, quantity was important because it explained why a 
person would manufacture low-grade marijuana. That is, growing such marijuana remained 
profitable because a person could still reap profits by selling weak drugs at a high volume. The 
prosecutor's closing argument deliberately brought these themes together. Again, as the 
Government put it: "What was short on quality was more than made up in quantity. There's 
different ways of marketing things. That is what I submit is important here. You can't manicure 
178,000 plants." (Tr. XI, at 21; JA _)\  

The prosecutor's remarks also misled the jury and unfairly prejudiced the accused. The 
Government alleged in the Indictment that Mr. Leeds intentionally manufactured 178,461 
marijuana plants. Thus, when the trial commenced, the defense, the jury, and the district court 
assumed that the Government would introduce evidence 
27 
of the existence of over 178,000 plants for the purpose of establishing the existence of a 
controlled substance. 8 
Yet, when it became evident that the Government could only establish the plant count through 
hearsay, the Government assured the district court that quantity was irrelevant to the charged 
crime and that it need only establish proof of a measurable quantity of marijuana in order to 
convict. (Tr. VI, at 4; JA__) Nonetheless, the Government then continued to argue to the jury that 
quantity proved intent--in other words, the Government made clear to the jury that quantity was 
very relevant in this case.  

It is of course true that the Government need only establish the existence of a measurable 
quantity to show the existence of a controlled substance. However, it is equally true that the 
Government relied heavily upon quantity throughout its case and argued to the jury that quantity 
showed intent and marketability (the latter not even being an element of the crime charged).  

We too agree that quantity is usually an issue for sentencing. Yet, because the Government 
made quantity the focus of its case, quantity became a vital issue at trial. It was therefore 
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misleading and unfairly prejudicial for the prosecution to argue quantity as proof of guilt. See 
Green, 548 F.2d at 1270 (stating that evidence of quantity and marketability to prove intent to 
manufacture "serves only to confuse the jury") (emphasis supplied) . 
Indeed, during his opening statement to the jury the prosecutor said that the police discovered on 
Mr. Leeds' farm one of "the biggest patches of marijuana" ever found in the State of Kentucky. 
(Tr. I, at 89: JA _) That Mr. Leeds was charged with "the cultivation or the production, if you will, 
of the 178,000 plus marijuana plants . . . . 11 (id. at 9 1; JA _) And that "beginning on August the 
5th, 1992, and for several days thereafter--because 178,000, more or less, marijuana plants 
represents a lot of work in July to cut down and transport and burn. . . . But for several days. . . . 
law enforcement people were involved in destroying this large.marijuana crop." (Id. at 95; JA__ 
28  

Simply put, the prosecution cannot argue to the jury that quantity shows that Zane G. Leeds had 
an intent to manufacture, while it simultaneously tells the district court that quantity is immaterial 
prior to sentencing. That is fundamentally unfair.  

In addition, the district court never corrected the Government's error or provided any curative 
instruction to the jury. That is, the court never instructed the jury that evidence of quantity and 
marketability was irrelevant and should not be considered in determining whether Mr. Leeds 
knowingly and intentionally manufactured marijuana. Rather, the court merely provided the jury 
with the general instruction that the arguments of the lawyers were not evidence. (See Tr. XI, at 
80; JA__)  

That general instruction, however, did not serve to prevent the jury from considering quantity and 
marketability when determining Mr. Leeds' guilt. How could it? The Government had presented 
testimony concerning quantity and marketability, though the testimony was legally irrelevant on 
the manufacturing charge. Thus, without a specific instruction advising the jurors that such 
evidence was irrelevant when determining intent to manufacture, the jury would naturally accept 
the prosecutor's improper argument that such evidence proved Mr. Leeds' supposed guilt. Cf. 
Green, 548 F.2d at 1271 (concluding that the prosecutor's improper closing argument "was 
actually drawing permissible inferences from inadmissible evidence ...”) (emphasis in original).  

Finally, this is not a case in which the evidence against the accused was overwhelming. Mr. 
Leeds was not living on the farm when the alleged marijuana was discovered. No witness testified 
that he or she saw Mr. Leeds cultivating marijuana. And as the Government conceded, "this was 
not sinsemilla, this was not a crop which was honed to such a degree that every plant had 
reached its maximum potential for harm." (Tr. XI, at 20-21; JA__-__)  

Indeed,29 
the plants were not any "crop" at all, but instead, were a wild growth of ditchweed hemp. 
But more than just these facts, the other errors that infected the trial compounded the unfair 
prejudice that Mr. Leeds suffered as a result of the prosecutors improper argument to the jury. 
When the cumulative effect of these errors are considered, it is clear that Mr. Leeds was denied a 
fair trial. Green, 548 F.2d at 1271 (stating that "the collective evidentiary excesses abridged 
Appellants' Fifth Amendment due process rights").  

II. THE DISTRICT COURT ERRED WHEN IT PERMITTED THE GOVERNMENT TO RELY 
UPON UTTER HEARSAY TO ESTABLISH THE PLANT COUNT  
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This Court reviews de novo a district court's evidentiary rulings related to the admission of 
hearsay and the denial of a defendant's right of Confrontation. See United States v. Lloyd, 10 
F. 3d ' 1197, 1216 (6th Cir. 1993) , cert. denied, 511 U.S. 1043 
(1994). In this cas e, because it is clear that the Government relied on quantity to establish proof 
of guilt, . it was an additional error to allow the Government to prove the number of plants based 
on hearsay.  

The Federal Rules of Evidence provide that hearsay is not admissible unless the statement falls 
within an exclusion or an exception to the Rule. See Fed. R. Evid. 801-03. Here, however, while 
Officer Lawson and Captain Zoeller assisted in the tabulation of the plant count, it was the 
Guardsmen who actually made the count. And, in fact, the Government did not even attempt to 
argue that the out-of-court statements of the Guardsmen fell within an exclusion or exception. 
Rather, the Government simply argued to30 
the district court that quantity was immaterial, yet the Government continued to tell the jurors that 
quantity proved intent.9  

Accordingly, because the defendant never had the opportunity to confront his accusers (i.e., 
those individuals who actually made the count) , there is error of a constitutional dimension. See, 
e.g., Idaho v. Wright, 497 U.S. 805, 814 (1990) (recognizing that hearsay rules and the 
Confrontation Clause are generally designed to protect similar values). See also Douglas v. 
Alabama, 380 U.S. 415, 418 (1965) (stating that "a primary interest secured by [the Confrontation 
Clause] is the right of cross-examination . . “).  

Furthermore, our objection to the hearsay testimony is not a mere technicality. The Guardsmen 
completely cleared both fields. The photographs document that no plants were left standing. But 
the fields had contained rape plants as well as cannabis plants. The photographs and the trial 
testimony establish this. Thus, the tally of 178,461 plants probably includes many rape plants.  

Also, any proper census of the fields would require a count of all plants found there. However, no 
testimony was presented that the Guardsmen, even though they were cutting down the rape 
plants along with the cannabis, chose not to count the former.  

In addition, the Guardsmen evidently followed a much more slack procedure than is usually the 
case. Captain Zoeller said that to make a proper count, an individual would go into a plot, make 
one cut, take the plant out, and then tally that particular plant. (Zoeller, Tr. V, at 189; JA__) In this 
case, however, 
______________ 
9 We expect that the Government will argue that it would have presented an impossible task to 
call the Guardsmen who actually made the count. We doubt, however, that this task would have 
actually proved impossible; the names of the Guardsmen were appended to the so-called target 
sheets created by Captain Zoeller. Moreover, the Government itself chose to create this problem. 
Either it should have been called the Guardsmen or it should not have argued that quantity was 
evidence of the charged crime. 
31  

Officer Lawson said, "we had a person rotate throughout [the) group who was cutting there and 
take individual counts from each one of those people cutting marijuana. once they gave their 
individual 
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count to that person, they were instructed to start again from zero . if (Lawson, Tr. V, at 171; JA )  
Thus, rather than having one count made for each plant cut, the Guardsmen were supposed to 
keep a  
running track of the plant count in their heads.  

Finally, human nature cannot be ignored. We must consider the personnel deployed to the task of 
counting. In charge were law enforcement officers who, by job description and general 
orientation, can be overzealous on occasion. The apparent discovery of two fields of marijuana 
plants furnished such an occasion. The officers had an obvious stake in reporting a record 
marijuana bust. Also, the troops doing the hard work were, in fact, mainly a troop of National 
Guard soldiers. They were not trained and experienced law enforcement officers who should be 
relied upon for eradication of marijuana, rape, and ditchweed hemp.  

It was', thus, simply a guess for the Government to say that there were 178,461 marijuana plants. 
Yet, Mr. Leeds should not be convicted based on a guess, especially when the Government has 
argued the "fact" of quantity to the jury throughout its case. Compare United States v. Novak, 918 
F.2d 107, 109-10 (10th Cir. 1990) (holding that district court should have granted new trial 
because Government failed to substantiate factual statements made in opening argument 
concerning hearsay statements of informant and purity of cocaine seized) . Indeed, rather than 
simply assuming that the plant count was true, the only fair way for the Government to establish 
quantity was to put on the witnesses who made the count. Short of that, the Government should 
not have argued quantity in order to establish intent. And, in fact, this 
32  

Circuit's decision in Green makes clear that Government should not have been allowed to argue 
quantity in the first place. 

III. THE GOVERNMENT’S FAILURE TO MAKE THE TALLY REPORTS AVAILABLE TO THE 
DEFENSE DEPRIVED MR. LEEDS OF A FAIR TRIAL  

The unfairness only gets worse. Having failed to put on the Guardsmen responsible for making 
the count, the Government failed to disclose to the defense the tally reports that refuted the 
Government's claim that there were in fact 178,461 plants discovered on the Leeds farm. The 
Government's failure to disclose the tally reports prior to or during trial deprived Mr. Leeds of a 
fair trial and violated the Government's obligations under the Jencks Act, Brady v. Maryland, 373 
U.S. 83 (1963), and Rule 16 of the Federal Rules of Criminal Procedure. Let us explain. 

A. The Government Was Required To Disclose The Tally Reports Under The Jencks Act, The 
Discovery Rules And Brady v. Maryland  

Under the Jencks Act, 18 U.S.C. § 3500, on the motion of the defendant the Government must 
disclose to the defense at trial any statement made by a Government witness that is in the 
possession of the Government and that relates to the subject matter of the witness's testimony. 
Among other things, the Act defines a statement as "a written statement made by said witness 
and signed or otherwise adopted or approved by him." 18 U.S. C. S 3 500 (e) (1) .  
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In this case, the tally reports are written statements made by Officer Lawson and Captain Zoeller 
that directly related to their testimony at trial. Indeed, the Government called Lawson and Zoeller 
at trial in order to present evidence to the jury that there were over 178,000 marijuana plants 
growing on the Leeds farm. (See Zoeller, Tr. V, at 190; JA _ (testifying that there were 178,641 
marijuana plants found on Mr. Leeds' farm) . Thus, the tally reports relate to the testimony of the 
Government witnesses. 
33  

The tally reports were also approved by the witnesses. No one else but Zoeller and Lawson were 
responsible for their creation; and at sentencing both Lawson and Zoeller testified that the tally 
reports record the count of plants as called out to them by the cutters.10 Accordingly, the tally 
reports are Jencks material that the Government should have provided to the defense, at the 
latest, once Lawson and Zoeller testified on direct examination. 

Moreover, the failure to furnish the tally reports to the defense violated the Government's 
obligations under Rule 16, Fed. R. Crim. P., and Brady v. Maryland. Indeed, given the 
Superseding Indictment's allegation that Mr. Leeds intentionally manufactured 178,461 marijuana 
plants, and the Government's theory at trial that quantity was evidence of intent, the reports were 
material to the preparation of a defense pursuant to Rule 16(a)(1)(C)." 
10 To be clear, we are not saying that the tally reports are Jencks material as to the plant cutters. 
That is the case because the cutters did not testify as witnesses and did not sign, adopt, or 
approve of the statements made in the reports. Yet, as to Lawson and Zoeller, because 
they.prepared the tally reports as the cutters called out numbers, and Zoeller later used the tally 
reports to create the "target sheets," the tally reports are Jencks material as to those Government 
witnesses. See, e.g., United States v. Welch, 810 F.2d 485, 490 (5th Cir. 1987) ("The prosecutors 
argument, accepted by the district court, failed to appreciate the difference between the question 
whether notes taken by agents during a witness interview constitute Jencks Act statements of 
that witness,, and the issue before us, whether the report compiled by an agent during 
undercover activities constitutes Jencks Act statements of the agent.") (emphasis in original), 
cert. denied, 484 U.S. 955 (1987). 
11  

In addition, it is settled that Rule 16(a) (1) (C) includes discovery of any charts, summaries, 
calculations, or similar evidence. see, e.g., United States v. Shoher, 555 F. Supp. 346, 352 
(S.D.N.Y. 1983). Clearly, the tally sheets fall within this category of discoverable material, and, 
accordingly, they should have been made available to defense counsel in advance of trial (and 
not on the brink of sentencing). Likewise, because the tally reports record the results of a 
scientific test or experiment conducted in connection with this case, they should have been 
produced pursuant to Rule 16(a)(1)(D). 
34  

Also, prior to trial, defense counsel specifically requested that the Government make available 
“(s)tatements of all persons interviewed by the police or other law enforcement officials in this 
case, which statements might contain evidence favorable to the Defendant, if the State does not 
intend to call such witnesses at trial." (R.15 Defendant's Request for Discovery and Bill of 
Particulars, at 2; JA _), and the defense further requested that the Government make available 
any "exculpatory evidence." (Id.)  
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Here, Lawson and Zoeller took the statements of the Guardsmen cutting the plants on the Leeds 
farm. Those statements formed the basis for the Government's claim that Mr. Leeds intentionally 
manufactured 178,461 marijuana plants. Yet, the defense was not allowed to cross-examine the 
plant cutters because the Government said that it was too burdensome to call the cutters at trial.  

Given that, and defense counsels specific discovery request, the tally reports should have been 
turned  
over prior to trial. While we discuss materiality and prejudice in greater detail below, the tally 
reports  
are exculpatory because, among other things, they refute the Government's claim that there were 
in fact  
178,461 marijuana plants. And, given the benefit of Dr. Green's review of the reports at 
sentencing,  
they demonstrate that the enumeration ofplants was not only unscientific but also suspect. 
Finally,  
given the revelation of double counting in the tally reports, they expose an overzealous and 
biased law  
enforcement process. 

B. The Tally Reports Are Material  

Evidence, The Government's suppression Of Which Demands That Mr. Leeds Receive A New 
Trial  

Due Process requires that the accused receive a new trial if the withheld evidence is material; 
that is, "if the defendant can show that there is a reasonable probability that the omission 
deprived the defendant of. a fair trial." United States v. Presser, 
35 
844 F.2d 1275, 1282 (6th Cir. 1988) (citation and internal quotes omitted) see Brady, 373 U.S. at 
87 ("the suppression by the prosecution of evidence favorable to the accused upon request 
violates due process where the evidence is material either to guilt or to punishment, irrespective 
of the good faith or bad faith of the prosecution"). As the Supreme Court explained in Kyles v. 
Whitley, 115 S. Ct. 1555, 131 L. Ed. 2d 490, 506 (1995):  

The question is not whether the defendant would more likely than not have received a different 
verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial 
resulting in a verdict worthy of confidence.  

Further, even if the withheld evidence is merely impeachment material, a court should grant a 
new trial if the Government has deprived the accused of the right to defend himself effectively. 
Presser, 844 F.2d at 1283 (discussing impeachment evidence that is within the ambit of Jencks 
Act) . And, in Jencks Act cases, a court should assume that the defense could have made 
effective use of the withheld evidence. Goldberg v. United States, 425 U.S. 94F 111 n.21 (1976) 
("Since courts cannot speculate whether Jencks material could have been utilized effectively at 
trial, the harmless-error doctrine must be strictly construed in Jencks Act cases. “) (citations and 
internal quotes omitted) . Likewise, a court should not only consider in isolation the substantive or 
impeaching value of the withheld evidence, but the court should also consider whether the 
evidence, if presented to the jury, would have undermined the jury's confidence in the evidence 
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that the Government did present. Kyles, 115 S. Ct. at ____& n.15, 131 L. Ed. 2d at 513 & n. 15 
(1995) (citing cases). Such is the case here. 
We have already explained that Mr. Leeds was denied a fair trial because the Government 
argued that the quantity of marijuana allegedly discovered showed that Mr. Leeds intended to 
manufacture 
36 
marijuana. We have also explained that Mr. Leeds was denied his right of Confrontation because 
the Government was able to present hearsay "evidence" to prove quantity (i.e., the testimony of 
Lawson and Zoeller) . The Government's decision to -withhold the tally reports compounded the 
unfair prejudice that Mr. Leeds suffered as a result of these errors. We say this for several 
reasons.  

First of all, the tally reports undermine the Government's claim that there were 178,461 marijuana 
plants growing on Mr. Leeds' farm. on their face, the tally reports only show the existence of 
98,641 plants, and any documentary "proof" of the existence of an additional 80,000 plants has 
evidently been destroyed or lost. Also, if we look behind what the numbers are alleged to report, 
and look at Zoeller's and Lawson's testimony, it becomes clear that the Government cannot say 
whether the tally reports reflect the plant count from the second field alone, or whether the reports 
are from the first and second fields together.  

Thus, had the tally reports been furnished prior to or during trial, defense counsel could have 
shown, among other things, that:  

* The integrity of the Government's plant count was seriously flawed because Captain Zoeller 
double counted to inflate the grand total; or  

* The integrity of the Government's plant count was seriously flawed because the Government 
failed to keep any records of what it allegedly found in the first field.  

* Also, the integrity of the Government's plant count was seriously flawed because the 
Government failed to keep accurate records of what it allegedly found in the second field; and  

* Either Zoeller lied when he told the jury he was the "sole collector" of the count from the second 
field or the Government was wrong to claim that there were 98,641 marijuana plants discovered 
in the second field.  

37 
These are important facts that the jury should have known about before deciding this case. As the 
Supreme Court stated in the Jencks case itself:  

Flat contradiction between witness, testimony and the version of the events given in his report is 
not the only test of inconsistency. The omission from the reports of facts related at trial, or a 
contrast in emphasis upon the same facts, even a different order of treatment, are also relevant to 
the cross-examining process of testing the credibility of a witness' trial testimony.  

Jencks v. United States, 353 U.S. 657, 667 (1957); see Kyles, 115 S. Ct. at ___ n.15, 131 L. Ed. 
2d at 513 n.15 ("When, for example, the probative force of evidence depends on the 
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circumstances in which it was obtained and those circumstances raise a possibility of fraud, 
indications of conscientious police work will enhance probative force and slovenly work will 
diminish it.").  

However, to make matters worse, not only were these facts hidden from the jury because the 
Government failed to disclose the tally reports, but again, the Government was allowed to argue 
to the jury that the quantity of plants discovered proved that Mr. Leeds manufactured the plants 
and that he had the intent to do so.  

But, of course, there is more. Mr. Leeds was also robbed of a defense. For instance, if the 
defense had been made privy to the tally reports, then it could have also attacked their accuracy 
through expert testimony such as that given by Dr. Green at sentencing. As Dr. Green explained, 
given the extraordinary f requency of the individual counts ending with the number zero, the 
chances that the reports are accurate is 1 in 10,000. (Green, Sent. Tr. 2, at 52; JA _) Also, Dr. 
Green explained that in light of the magnitude of the differences between the individual counts 
reported, the reports are simply not trustworthy. (Id. at 54-59; JA__-__) Yet, none of this was 
heard by.the jury. 
38  

Instead, the jury only heard what the Government wanted it to hear, and the Government only 
turned over to the defense what it wanted the defense to see. Indeed, not only was the 
Government allowed to call Lawson and Zoeller rather than the individual plant cutters, but the 
Government turned over to the defense the self serving "target sheets" rather than the tally 
reports. The target sheets, however, provide no numbers whatsoever from the cutters; they 
merely purport to state as a fact the total plant counts taken from both fields. Counts that we now 
know must be inaccurate.  

Needless to say, it does not take much of a guess to figure out why the Government would 
disclose the seemingly pristine "target sheets" but hold back the tally reports. They both purport 
to show the quantity of marijuana plants found on the Leeds farm, but only the tally reports show 
that the count is wrong and that the testimony of Zoeller and Lawson is suspect. However, by 
failing to disclose the tally reports, the Government effectively insulated Zoeller and Lawson from 
attack on cross-examination.  

Moreover, the prosecution also insulated the integrity of its entire case from an attack that both 
challenged the inflated plant counts and pointed out the overzealousness of law enforcement 
officials looking to claim a record drug bust. Simply put, the jury was entitled to know that the 
prosecution's case did not add up. That is yet another reason that a new trial should be granted 
here. Kyles, 115 S. Ct. at 131 L. Ed. 2d at 513 (stating that if exculpatory evidence had been 
provided to the defense, such evidence "would have raised opportunities to attack not only the 
probative value of the crucial physical evidence and the circumstances in which it was found, but 
the thoroughness and even the good faith of the investigation, as well"); United States v. Eyster, 
948 F.2d 1196, 1208 (llth-Cir. 1991) (holding that Governmental misconduct, such as resorting to 
a falsehood to bolster the 
39 
credibility of a witness for the prosecution, tends to show how far the Government would go to 
obtain a conviction, bears on the Government's credibility relative to other witnesses, and permits 
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the jury to infer that the prosecution was devoid of credibility). See generally 2 Wigmore, 
Evidence § 278 (3d ed. 1940).  

Finally, it is not mere conjecture to say that the Government's entire investigation would have 
been undermined if the tally reports had been exposed. For one thing, even the district court 
agreed at sentencing that the Government had failed to prove-by a preponderance of the 
evidence no less--that there were 178,461 marijuana plants. For another thing, suppose that the 
tally reports had been made available at trial, and with them the revelation that the Government 
had destroyed or lost the reports taken from the first field--the one that allegedly contained 80,000 
plants. Wouldn't the jury have doubts about the Government's claim of quantity if it had heard that 
news? Wouldn't the jury also question whether the keeper of the notes from the first field 
(Sergeant Godsey) accurately testified at trial? Indeed, wouldn't the jury question whether 
Sergeant Godsey had accurately testified that Mr. Leeds had admitted planting the crop in the 
first place?  

Of course, these questions can only be answered if Mr. Leeds receives a new trial and the jury 
hears the whole truth. 

IV. MR. LEEDS WAS ALSO DENIED-HIS RIGHT TO PRESENT A DEFENSE 

A. The District Court Erred When It Precluded The Defense From Presenting Evidence That The 
Plants  
Were Not Marketable  

Let us assume, as the Government did during the trial, that quantity and marketability are 
evidence of whether Mr. Leeds intentionally manufactured marijuana. But see Green, supra. Let 
us also assume, again as the Government did, that there were over 
40 
prosecutor told the jury that, "What was short on quality was more than made up in quantity. 
There's different ways of marketing things. That is what I submit is important here. You can't 
manicure 178,000 plants." (Tr. XI, at 21; JA _)  

Yet, despite the Government putting on evidence and telling the jury about the marketability of the 
plants, the defense was precluded from presenting evidence showing that the plants were not 
marketable and that they were in fact worthless. Specifically, the defense asked its trial expert, 
Mr. Dehus, whether the plants found on the Leeds farm were marketable. (Dehus Tr. IX, at 173; 
JA__) 
light of the Government's evidence and arguments, the court erred.12 
 
Simply put, Mr. Leeds has a constitutional right to put on a defense to meet the Government’s 
case. E.q.’ Pennsylvania v. Ritchie, 480 U.S. 39.56 (1987) (“Our cases establish, at a minimum, . 
. . the right to put before the jury evidense that might influence the determination of guilt.”); Crane 
v. Kentucky, 476 U.S. 683, 690 (1986) (“Whether rooted directly in the Due Process Clause of the 
Fourteenth Amendment, or the Compulsory Process or Confrontation clauses of the Sixth 
Amendment, the Constitution guarantees criminal defendants a meaningful oppurtunity to present 
a complete defense.”) (Citations and internal quotes omitted); 
12 Because the evidentiary ruling here implicates Mr. Leeds' right under the Sixth Amendment to 
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present a defense, this Court reviews the ruling de novo. See Lloyd, 10 F.3d at 1216. 
42  

Faretta v. California, 422 U.S. 806, 818 (1975) (II(T]he [Sixth] Amendment constitutionalizes the 
right in an adversary criminal trial to make a defense as we know it.") (citation omitted).  

Here, the Government opened the door on the issue of marketability by improperly arguing this 
supposed fact to the jury throughout the trial. Thus, Mr. Leeds should have been allowed to 
introduce evidence showing that the plants were not marketable and that they were in fact 
worthless. See, e.g., United States v. Secfines, 17 F.3d 847, 856 (6th Cir. 1994) ("When one 
party has 'opened the door' on an issue, by eliciting prejudicial or inadmissible testimony, 'an 
opponent, in the court's discretion, [may) introduce evidence on the same issue to rebut any false 
impression that might have resulted from the earlier admission.’ ") (quoting United States v. 
Whitworth, 856 F.2d 1268, 1285 (9th Cir. 1988), cert. denied, 489 U.S. 1084 (1989)).  

In addition, the explanation given by the district court for excluding the defenses evidence makes 
no sense in the context of this case. While marijuana plants "half an inch high" may not vet be 
marketable "to do whatever you do with marijuana," such plants-if they are cultivated--become 
very marketable after they have matured. In this case, however, the plants in the fields had 
already matured. Indeed, Detective Ray testified that some of the plants were "anywhere from 10 
to 12 foot tall." (Ray, Tr. II, at 222; JA ) Thus, if those plants were still not marketable, if they were 
in fact worthless, that is strong and highly probative evidence demonstrating that the plants were 
not cultivated, that they were ditchweed hemp, not marijuana, and that Mr. Leeds did not have the 
intent to manufacture them.  

In. sum, therefore, to preclude the introduction of such evidence denied Mr. Leeds his right to put 
on a defense. That is an error of constitutional magnitude, warranting a new trial. 
43 

B. The District Court Also Erred When It Precluded The Defense From Presenting Evidence That 
The Plants Must Contain THC For Them To Be Deemed Marijuana For Purposes Of The Federal 
Drug Laws  

Mr. Leeds was robbed of a defense in a second way. At trial, the Government's expert, Mr. 
Warnecke, testified that all cannabis plants are marijuana (Warnecke, Tr. VI, at 21; JA _) , but Mr. 
Warnecke admitted that he did not know whether THC must be present for purposes of the 
federal drug laws. (Id. at 30; JA TheGovernment then told the court that it is not even "necessary 
thatTHC tests be done.” (Id. at 32; JA _) And the Government had Mr. Warnecke testify that the 
specimens that Detective Ray took from the fields tested positive as a controlled substance under 
Schedule I of the federal drug laws. (Id. at 16-18; JA _ - _ )  

In turn, the defense asked its expert, Mr. Dehus, whether vegetation must contain THC for it to be 
deemed marijuana for purposes of the federal drug laws. (Dehus, Tr. IX, at 154; JA _) The 
Government objected, (id.) , and the district court sustained the Government's objection, ruling 
that whether THC was present would be decided at sentencing. (Id. at 157; JA _) Not only does 
that decision constitute error, but it is also patently 
unfair. 13  
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To be marijuana under the federal drug laws a substance must contain THC. United States V. 
Walton, 514 F.2d 201, 203-04 (D.C. 
________________ 
13 We, of course, expect that the Government will contend that it is improper for experts to offer 
legal conclusions. While that is generally true, in this case, it was the Government that first asked 
its expert to offer a legal conclusion. That is, the Government asked Mr. Warnecke whether the 
specimens taken from the fields tested positive as a Schedule I controlled substance. (Warnecke, 
Tr. VI, at 18; JA. Having "opened the door," the defense should have then been allowed to ask its 
expert whether THC must be present before a plant can be deemed marijuana for purposes of 
the federal drug laws. See, e.g., Segines, 17 F.3d at 856. 
44 
Cir. 1975) ("The legislative intent is absolutely clear that Congress meant to outlaw all plants 
popularly known as marijuana to the extent those plants possessed THC. Every federal appeals 
court which has considered the point has reached a similar conclusion.") . This is the case 
because Congress meant to proscribe the use, manufacture, and distribution of plants which 
cause the hallucinogenic effects associated with the consumption of THC. Id. at 202 ("the 
'hallucinogenic' or euphoric effects produced by this agent led to the Congressional ban on 
possession, importation, and distribution of marijuana. The most cursory reading of the legislative 
history . . . permit(s] no other conclusion-"); see United States v. Honneus, 508 F.2d 566, 575 (lst 
Cir. 1974) (stating that Congress proscribed "the plant producing the hallucinogenic material 
popularly known in this country as 'marihuana"'), cert. denied, 421 U.S. 948 (1975).  

Accordingly, the jury in Mr. Leeds' case heard evidence and worked under an erroneous legal 
theory. The Government's expert, Mr. Warnecke, testified as to a legal conclusion: that the plants 
tested positive as a controlled substance under Schedule I of the federal drug laws. Mr. 
Warnecke reached this conclusion while believing that THC need not be present for the plants to 
be deemed marijuana. The testimony of Mr. Dehus would have helped set the record straight, but 
the Government was able to have the case litigated under one standard for its expert and another 
standard for the defenses expert. That is yet another error that deprived Mr. Leeds of a fair trial 
and his right to present a defense. 

3. The Unfair Prejudice  

The unfair prejudice here is manifest. The Government relied on improper evidence and 
argument to win the jury's verdict. In so doing, the Government was not merely content to make 
its own case, 
45 
but the Government also prevented Mr. Leeds from answering the Government's claims and 
presenting his defense.  

At the heart of the Government's case there has always been a number of fallacies in logic. In 
particular, if Mr. Leeds really was intentionally manufacturing marijuana, why wasn't the 
marijuana being tended (or "manicured," to use the Government's word)? Why did Mr. Leeds 
allow hogs to roam freely through the fields? Why couldn't the Government, after three years of 
investigation, connect Mr. Leeds to even one instance of distribution? And, if Mr. Leeds had 
engaged in manufacturing in the past, and if the plants were worth $180,000,000 to one billion 
dollars, why did Mr. Leeds not live the life of a multi-millionaire? The Government had no 
legitimate explanation for these flaws in its case. it therefore created an illegitimate one.  
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The Government told the jury that even though the plants were not "manicured, “ were not 
"pruned, “ and were in fact “ lower-grade, based on the quantity of plants found, it was still 
profitable to manufacture them. 14 Thus, evidence of marketability solved central inconsistencies 
in the Government's case. As the Government saw it, once the jury learned that manufacturing a 
large quantity of low-grade marijuana remained a profitable venture, the problems in its proof 
disappeared (or, at least, they could be argued away).  

Yet, Mr. Leeds' defense has always been (and continues to be) that these plants were not 
marijuana and that even if they were, then they were of such low quality that he did not 
intentionally manufacture them. Rather, the plants were growing wild. Logically, of course, this 
makes complete sense because it makes 
_______________ 
14 In fact, the Government told the jury how one could blend 
high-grade marijuana with low-grade marijuana in order to create a 
marketable product, and the Government told the jury about this 
process even though there was no high-grade marijuana ever found. 
46 
very little economic sense to manufacture low-potency marijuana. The plants cannot compete in a 
market with a higher quality product because the plants' lack of THC means that they cannot 
cause the hallucinogenic effects that users desire.  

Mr. Leeds was not, however, allowed to present his defense to the jury because he was not 
permitted to present evidence on the critical facts at issue. Had Mr. Leeds been allowed to 
introduce evidence to the jury that low-potency marijuana (the kind with little THC) is not 
marketable and is in fact worthless, he could have laid bare the inconsistencies at the heart of the 
Government's case. He would have been able to show the jury that he did not intentionally 
manufacture marijuana, and he could have made that showing based on evidence that refuted 
the Government's case.  

In short, there are errors here that cannot be declared harmless. They throw the entire trial into 
question. See, e.g., Gilmore v 11 825 F.2d 663, 665 (2d Cir. 1987) (reversing 
murder conviction and holding that trial court's refusal to allow defense to call witnesses to rebut 
testimony of Government's witness could not be declared "harmless-beyond a reasonable doubt") 
(quoting Chapman v. California, 386 U.S. 18, 24 (1967)). 

V. THE CUMULATIVE UNFAIR PREJUDICE  

The unfair prejudice of any one of the errors described above 
shows that Mr. Leeds is entitled to a new trial. sometimes, however, synergy makes the whole 
greater than the sum of its parts. And, here, we believe that when the combined impact of the 
errors is considered, the jury would have reached a different result if it had heard the full story. 
See, e.g., United States v. Parker, 997 F.2d 219, 222 (6th Cir. 1993) (holding that “(t]he combined 
effect of these four error was so prejudicial as to strike at the fundamental fairness of the trial"); 
Walker v. Engle, 703 F. 2d 959, 963 (6th Cir.) ("Errors that might not be so prejudicial as to  
47 
amount to a deprivation of due process when considered alone, may cumulatively produce a trial 
setting that is fundamentally unfair.") (citations omitted), cert. denied, 464 U.S. 962 (1983). 
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A. The Government's Sword and Shield  

Let us be clear what we are talking about here. The Government should not have been allowed to 
argue quantity and marketability to prove guilt on the manufacturing charge. That is error. The 
Government also should not have been allowed to introduce evidence of quantity through 
hearsay. That too is error. To make matters worse, the Government withheld material evidence 
that would have refuted its claims about quantity. And, the defense was precluded from attacking 
the Government's claims about marketability through evidence of its own. Finally, the defense 
was not allowed to tell the jury that THC must be present before a plant can be deemed 
marijuana under the federal drug laws.  

In combination, these errors were greater than the sum of their individual parts. The Government 
relied upon inadmissible and irrelevant evidence to make an impermissible argument. That is the 
Government's sword. In turn, however, the Government argued that both the quantity of the 
plants and their lack of quality were matters only for sentencing. That is the Governmentfs shield.  

indeed, the best way that the defense could refute the Government's "quantity and marketability 
equals guilt" argument was to present evidence that it makes no sense to "manufacture" such 
low-quality plants because there is no profit to be made. The defense was thus precluded from 
presenting evidence on its strongest "common sense" argument.  

 
48 

B. What the Government can Be Expected To Say And Why The Government Is 
Wrong  
 
We expect that the Government will discount and mostly the errors that we have discussed. The 
Government may say  
that there was evidence that large amounts of marijuana were found on the Leeds farm; that the 
fields had been planted; that evidence taken from the trailer is sufficient to show that the 
marijuana was being manufactured; that Mr. Leeds admitted to Sergeant Godsey that he planted 
the marijuana; and that Mr. Leeds had unexplained wealth come from the manufacture of 
marijuana. that could have only had In short, the Government may say that despite what the 
defense considers to be error, the jurors reached the correct result. 
Our response to the Government is straightforward. First, as a matter of law, the standard for a 
new trial is not the same as the standard for sufficient evidence. See, - , Walker, 703 F.2d at 969 
(concluding that a new trial should be granted though there was sufficient evidence of guilt 
presented); Green, 548 F.2d at 1266 & 1268 (6th Cir. 1977) (reaching same conclusion).  

Second, as a matter of fact, the evidence here is much weaker than the Government would 
suggest. The fields were not tended; they were not "manicured;" and the plants were not 
"pruned." Hogs in fact had the right-of-way. Indeed, to thd extent that Mr. Leeds admitted to 
planting anything, the testimony of Sergeant Godsey does nothing to dispel Mr. Leeds' 
explanation that he was referring to rape for his hogs, and not marijuana for sale. 
In addition, ditchweed hemp is prevalent, if not rampant, in the State of Kentucky. While the 
Government may believe that ditchweed hemp is marijuana for purposes of the federal drug laws, 
no one has ever suggested that Congress enacted the ban on marijuana to prosecute farmers 
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who have large fields of ditchweed 
49 
hemp growing on their property. In fact, the supposed evidence that the Government believes is 
proof that Mr. Leeds intentionally manufactured marijuana shows just as plainly that there was 
nonpotent, non-hallucinogenic ditchweed hemp growing on the farm.  

And let us not forget one final and telling point. If the Government's evidence was as strong as it 
believes, then it should have had no reason to put on evidence and argue to the jury that quantity 
and marketability showed criminal intent. It should have had no reason to put on evidence of 
quantity through hearsay. It should have had no reason to withhold its tally reports from the 
defense and to argue to the district court that cannabis need not contain THC for it to be 
marijuana within the meaning of the federal drug laws. And, most importantly, it should have had 
no reason to object to the defense putting on evidence that the plants were not marketable and 
that they were in fact worthless. 

CONCLUSION  

The Government infected the trial of Zane G. Leeds with cumulative prejudicial error by seeking--
and achieving--disparity in rulings on the critical issues. The Government not only fought with 
sword and shield, but it stripped the defense. For all the foregoing reasons, Mr. Leeds is entitled 
to a new trial. 
Respectfully submitted,  

____________________ 
Joseph Beeler 
H. Eugene Lindsey 
Joseph Beeler, P.A. 
Attorney for Defendant-Appel lant 
300 Executive Plaza 
3050 Biscayne Boulevard 
Miami, Florida 33137 
(305) 576-3050  
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